MAINE SUPREME JUDICIAL COURT
DOCKET NO. 0J-12-2

In the Matter of
Request for Opinion of the Justices
in a Communication from
The House of Representatives
Dated February 29, 2012

Brief Amici Curiae of
Representative Emily Cain, Representative TerryddalRepresentative Mark Dion,
Representative Charles Priest, Representative SAaeat, Representative John Martin,
Representative Jon Hinck and Representative Maelgladoney

March 16, 2012 JdBrautigam, Esq.
Maine Bar # 8223
1 Knight Hill Road
Falmouth, ME 04105
207-671-6700



Table of Contents

Table Oof AUtNOIITIES . ... .ot e e i
Interest of AMICH CUMAE...... ..ottt e e e e 1
Statement Of FACTS. ......ou i 2
ISSUES PreSented. ... ... vuiie i it e e e e e e e e e e 6
Summary of the ArgUMENT........o it e e e 7
N (o1 1 1= 0 P 8

1. The Treasurer of State’s activities as the soléness
person behind both the development of Popham Woods
Condominiums and the Popham Beach Club constitute
“engaging in any business of trade or commercefiiwit
the meaning of the Constitution of Maine,

Article V, Part 3, Section 3.........coiiiiiiiii i e 8

A. The development and operation of the Popham Woods

Condominiums and the Popham Beach Club constitute
“business of trade or commerce.”..........cccoevviieiennennns 8

B. Mr. Poliquin is “engaged” in the business of thegpPam
Woods Condominiums and the Popham Beach Club....... 10

2. Since the sitting Treasurer of State is activelyplwed in
the day-to-day activities of his condominium deypsh@nt
business and the associated social club, Quesiwogdunded
by the House of Representatives is a hypothetigastipn
and does not constitute a solemn occasion.............o.evvuenens 13...

CONCIUSION . . e et e e e e e e e e e e e 14



Table of Authorities

Cases

Gibbons v. Ogder22 U.S. 1 (9 Wheat) (1824).....cccooiiiiiie ettt 9
Heart of Atlanta Motel, Inc.v. United Stat@¥9 U.S. 241 (1964) ........ccoovvvviiiiiiiiiieieeeeeeeeen, 9
Opinion of the Justicegl37 A.2d 597 (M. 1981) ......coiiiiiiiiiiieee e 8
Opinion of the Justice$23 A.2d 1258 (M. 1993) ......couiuiiiiiiienenni e 13
Opinion of the Justiceg09 A.2d 1183 (Me. 1997) .....c.uuuriiiiiiiieieee e 7,8,13
Opinion of the Justice815 A.2d 791 (M. 2002) ......couuiiiiiiiiie e 7
Wagner v. Secretary of StaB63 A.2d 564 (1995) ......cceeiiiiiiiii i eeeeee e 13

Constitutional Provisions

Me. CONSL. Art. V, PL 3, 8 Sttt r e e e ee s e e e e e e e e aaaaeaaaaaes passim
Statutes
BIMLR.S. 8 121 - 8 L5 .. iiiiiiii ittt ettt e e e e e e e e e et r e e e e e e e e nna e aaaaens 5

Attorney General Opinions

Op. Me. Att'y Gen. (December 1, 1978) ......cooiiiiiiiiii e 10
Op. Me. Att'y Gen. (JANUAry 23, 1923) ......uuuuuuuiueeuueiiieeeueeneernenneessnseenensnnnrnnennreeeeeeeeeeeeeeeeeees 9
Op. Me. At'Y Gen. 2012-02.... oottt ettt rrenee e e e e e e e eeaaaeaes passim

Legislative Materials

HO 0041 (125 LegiS. 2012) ....voviveeeeeeeeeeeeeeeeeeee s e s e aeeees s eneeeen 6
Other
WeDSLerg3d €d. 1903) ... e e e 8



Interest of Amici Curiae

Amici Curiae Representative Emily Cain, Represévaalerry Hayes,
Representative Mark Dion, Representative Charles®Representative Sharon Treat,
Representative John Martin, Representative Jonk-ind Representative Maeghan
Maloney are members of the Maine House of Repratiees in the 128 Legislature. In
their official role they share responsibility faderly state budgeting and finances,
giving them a strong interest in ensuring thatabgons of the Treasurer of State or any
constitutional officer comport with all constitutial and statutory requirements and are
valid beyond question. Each amicus has sworn #ntodulfill their duties according to
the Constitution and laws of the State. They hsareed a combined 102 years in the

Legislature. Five are also Maine attorneys.



Statement of Facts

Bruce Poliquin was sworn in as Maine's"4Breasurer of State on January 6, 2011.
Before assuming office Mr. Poliquin compiled a gahsal record as a businessman.
Biographical information on the Treasurer of Staugkb page notes that “Mr. Poliquin
has been a private sector business owner and meathagey the past 35 years.” Me.
Treasurer of State web site/about us/biographyt¢dsviarch 14, 2012). His work has
included financial services, pension fund consgltemd investment managemeid.

Mr. Poliquin was also a candidate for governor@i

As a public official Mr. Poliquin has filed routirenual reports with the
Commission on Governmental Ethics and ElectiontiRyag providing information about
his finances, including items relating to the besmactivity now at issue. In addition,
Attorney General William Schneider recently issaadopinion in response to a
legislative inquiry regarding Mr. Poliquin. Op. Matt'y Gen. 2012-02.

These and other public documents tell enough dfisubvolvement in a range of
activities to demonstrate that Mr. Poliquin is stimes a passive investor and at other
times an active businessman. Mr. Poliquin ownsigasnvestments including two
investment management limited partnerships — osea New York and another based
in Delaware. Comm’n on Gov'’t Ethics & Elec. Prac., 2012 Mtg. Adas Mtg. of Feb.
29, 2012, Agenda item #2 at 29-33. He is alsmadd partner in a real estate limited
partnership based in Pennsylvanil.

Mr. Poliquin’s active business ownership includesdo Holdings LLC and the

Popham Beach Club, as set forth in more detaiMvbelo



Dirigo Holdings LLC. This business entity is a destic limited liability company

organized under the laws of Maine. Op. Me. AttgrnG2012-02 at 2. Mr. Poliquin is

the Registered Agent for Dirigo Holdings LLC andhe sole member of the LLAd.

He is vested with exclusive responsibility for theanagement of the company as a matter
of state law.Id.

Dirigo Holdings LLC was formed for the purpose aiilding a 69-unit development
known as Popham Woods Condominiums on 183 acresmofin Phippsburgld. The
estimated cost of the project was stated to be2®Z/000.1d. Mr. Poliquin intended to
finance it himself.Id.

Mr. Poliquin pays the expenses of Dirigo HoldindsCL Id. at 3. The company
employs a bookkeeper and manager who periodicaftgwt with Mr. Poliquin about
business mattersd. Mr. Poliquin is the sole authorized signatoryttoe company bank
account.ld. at 3. The condominiums are currently being madkéor sale to the
general public.ld. at 2.

Popham Beach Club. This enterprise is also eptoehed and controlled by Mr.

Poliquin. Op. Me. Att'y Gen. 2012-02 at 2. Thelzis a social gathering facility for
members of the condominium association and (sifdd4 Ppaying members of the
public. Town of Phippsburg, Joint Session of SelectmerPéanthing Board, Business
Expansion Hearing Minutest 5 (Dec. 8, 2011) (hereinaftd?tipp. Minutesat __ ). Its
business permit allows 150 people to be presethigiub. Id. at 4. The Club does not
have a liquor license, but catered events may decfaod and alcoholic beverage

service. ld. at. 7.



The Popham Beach Club is not incorporated; thermae® and expenses of the Club
are the personal revenues and expenses of Mr.uiali@p. Me. Att'y Gen. 2012-02
at 2. The Club does not have a separate legdkexis and it does not file its own tax
returns. Id. Although a club manager assists with routine emgftMr. Poliquin has sole
responsibility for managing the finances of thelClid. Mr. Poliquin is the sole
signatory for the Club’s checking account, andGhab’s utility bills are in his nameld.

Mr. Poliquin pays the taxes and all invoices frdma thecking account he established for
the Club. Id. Mr. Poliquin is involved in “any . . . initiatiVerelating to the club that

goes beyond the ordinary course of daily businéss. (“For any Club initiative, work

or invoice not in the ordinary course of busingiss,bookkeeper or the manager contacts
Mr. Poliquin.”)

Mr. Poliquin was granted the original business petonopen the Club in 2006.
Phipp. Minutesat 1. The permit did not allow for “functions” duas weddings or
reunions, and was limited to seasonal usawn of Phippsburg, Joint Session of
Selectmen and Planning Board, Business Expansieatify Findings of Fact and
Conclusions of LayDec. 8, 2011) at 2 (hereinaftePlipp. Findingsat __"). The 2006

permit only allowed use by condominium residénasd their guests, and did not allow

* The condominium development and the associateh Bhy be considered two facets

of a single business enterprise. Mr. Poliquirheseéxclusive owner of both the Club and
Dirigo Holdings LLC which is developing the Poph&doods Condominiums. Op. Me.
Att'y Gen. 2012-02 at 2. The Club is located ordiadjacent to the condominiums, and
both the club building and the parcel of land where situated are owned by Mr.

Poliquin. Id. Mr. Poliquin uses the same bookkeeper for the @htbthe companyid.

at 3. Like Dirigo Holdings LLC, the Club emploggnanagerld. at 2. Until 2011 the

only people allowed to use the Club were residehBopham Woods Condominiums

and their guestsPhipp. Minutesat 5. The Club has no separate legal existence. Op. Me.
Att'y Gen. 2012-02 at 2.



Mr. Poliquin to rent the facility for use by themgral public.ld. at 1, 2.

At some point prior to July of 2011 Mr. Poliquintdemined to expand the business
opportunities of the Club, proposing to conduct ratvities which would require an
amended business permit. The revised permit wopdth a variety of new business
opportunities for the Club. First, it would allatve addition of year-round function&d.
at 1. Second, it would no longer restrict the Gulse to members of the condominium
development or their guests, and thus would pakyticcess a far larger customer base.
Phipp. Minutesat 5. Third, under the amended business permiPiiquin could rent
the Club building for a wider range of events “imting, but not limited to, corporate
meetings, family-church-civic gatherings, and Headtreats.” Phipp. Findingsat 1.

Mr. Poliguin began discussing his new plan for@heb with the Phippsburg
Planning Board on July 12, 2011 and submitteddnsi&l application for an amended
business permit on November 15, 201d..at 2. Mr. Poliquin presented the plan at the
public hearing on December 8, 2011 where he peligaq@peared to advocate for the
expansion of his business permit and explainecitaildthe new business he would bring
to the Club and what the change would mean tositghiors. Phipp. Minutesat 2-5.

Mr. Poliquin has stated that he considers the @l¢massive investment.” Op. Me.
Att'y Gen. 2012-02 at 2.

As Treasurer of State Mr. Poliquin exercises sigaift state financial authority,
including the responsibility for managing thirty-le separate bank accounts, paying

vendors and employees, overseeing investmentgastdinds, and issuing bondls.

> The major duties of the Treasurer are set forthMtR.S. § 121 to § 1565.
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On February 29, 2012 the Maine House of Represeasaapproved House Order

0041 referring the following questions to the SupeeJudicial Court:

Question 1. Does mere ownership of business inteoestock by the
Treasurer of State constitute engaging in any legsiof trade or
commerce, or as a broker, or as an agent or famt@any merchant or
trader as such terms are used in the Constitufiddame, Article V,
Part Third, Section 37

Question 2. If the answer to Question 1 is in tifienaative, would the
Treasurer of State be engaged in any businesad# tr commerce, or
as a broker, or as an agent or factor for any naertcbr trader if the
Treasurer of State did not manage or involve himsdhe day-to-day
activities of such business interests or stock?

Question 3. If it is determined that the TreasoféBtate has engaged in
any business of trade or commerce, or as a brokas an agent or
factor for any merchant or trader, does that figdaffect or have an
impact on the validity of the actions taken by Tmeasurer of State in
the performance of his official duties as usecim Constitution of
Maine, Article V, Part Third, Section 3?

HO 0041 (125 Legis. 2012).

Issues Presented

The legislator-amici respectfully present thislgsia of issues raised by the first

and second propounded questions.

1.

2.

Whether the Treasurer of State’s activities as ldgez of Popham Woods
Condominiums and the proprietor of the Popham B&duab constitute “engaging in
any business of trade or commerce, or as a brokas an agent or factor for any
merchant or trader” as such terms are used in timstution of the State of Maine?
Me. Const. art. V, pt. 3, § 3?

Whether propounded Question 2 regarding a Treasfigtate who is not managing
any businesses or involving himself in their dayd&y activities is merely
hypothetical and therefore not a “solemn occasion™?



Summary of the Argument

1. The Treasurer of State’s activities as the solénegs person behind both the
development of Popham Woods Condominiums and tpédin Beach Club
constitute “engaging in any business of trade anroerce” within the meaning of the
Constitution of Maine, Article V, Part 3, section 3

2. Since the sitting Treasurer of State is activelplaed in the day-to-day activities of
his condominium development business and the agsdcsocial club, Question 2
propounded by the House of Representatives is athgpical question and does not
constitute a solemn occasion.

Standard for "Solemn Occasion” The separationootgrs doctrine “dictates that

[the Court] decline to answer questions presenyeithd Governor or the Legislature
regarding their respective authorityOpinion of the Justice815 A.2d 791, 794 (Me.
2002). Article VI, section 3 creates a “narrowepiton” only applicable to important
“questions of law, and upon solemn occasiond.” The question presented must be of
“live gravity,” referring to the “seriousness oftans that the Legislature or the Governor
must take and on which they seek guidance throngidaisory opinion.”Opinion of the
Justices 709 A.2d 1183, 1185 (Me. 1997). Other factadude whether the questions
are “of an immediate and serious natu@ginion of the Justice815 A.2d 791, 794

(Me. 2002), and whether “the situation presentaramsual exigency.’Opinion of the
Justices 709 A.2d 1183, 1185 (Me. 1997). The restrici®jurisdictional Opinion of

the Justices437 A.2d 597, 610 (Me. 1981), and where no solenuasion or question of

law exists, no opinion is given.



Argument

1. The Treasurer of State’s activities as the sole buess person behind both the
development of Popham Woods Condominiums and the Bbam Beach Club
constitute “engaging in any business of trade or eomerce” within the meaning
of the Constitution of Maine, Article V, Part 3, s&tion 3.

A. The development and operation of the Popham Woodso@idominiums and the
Popham Beach Club constitute “business of trade a@wommerce.”

Mr. Poliquin’s actions described above cannot lvemeiled with the
Constitutional prohibition in Article V, Part 3,&®n 3. His enterprises are clearly
“business” ventures in any ordinary sense of thedwtVebster'sdefines “business” as
“a usu[ually] commercial or mercantile activity toarily engaged in as a means of
livelihood and typically involving some independeraf judgment and power of decision
. .. and sometimes contrasted with the artand.professions. Webster's302 (3d ed.
1993).

The phrase “trade or commerce” should not be int¢egd to exclude Mr.
Poliquin’s activities. Although “trade or commerogéas once susceptible to a narrow
interpretation limited to the movement of physigabds through purchase and sale, that
is by no means the only meaning and was not theraehning in the 1820’s. In the first
years after ratification of the federal Constitaticonsiderable debate occurred between
those who believed “commerce” referred only to pase and sale of goods and
commodities, and others who thought it embracedgaiyful occupation. Just four
years after Maine adopted Article V, Part 3, Clie$tice John Marshall wrote for the
United States Supreme Court rejecting the viewttiatvord “commerce” in the federal
Constitution was limited to the purchase and sapods and commoditiessibbons v.

Ogden 22 U.S. 1 (9 Wheat) (1824) (“commerce, undoulytaditraffic, but it is



something more. It is intercourse. It descrilsdommercial intercourse between
nations, and parts of nations, in all its branches.”) Since then, the “goods and
commodities” interpretation of the word “commerdg’tarely seen outside history books,
and the broader interpretation of “commerce” hab®e an unquestioned feature of the
legal landscape. If current federal constitutidael is any guide, there is no doubt that
Mr. Poliquin’ condominium development and beachdbusinesses constitute
“commerce”. See, e.gHeart of Atlanta Motel, Inc.v. United Stat&¥9 U.S. 241 (1964)
(analyzing whether hotel accommodations are ird&sh nature while assuming the
hotel business to be “commerce”).

We have found no decisions of this Court interpigefirticle V, Part 3. A 1923
Opinion of the Attorney general analyzed this psovi as follows:

[O]ne holding the office of Treasurer of the Staté/aine is prohibited

from engaging during his term of office in any mess, and by that is

meant any occupation or employment pursued adiag;alot of course

including the learned professions, in which a pelisengaged for

procuring subsistence or for profit.
Op. Me. Att'y Gen. (January 23, 1928)ted inOp. Me. Att'y Gen. 2012-02 at 3.
Similarly, a 1929 Opinion of the United States Mtiimy General drew a distinction
between passive participation in business as & stoner, and active management and
involvement in business affair§eeld. Critical to both opinions is the degree of time
and attention required of the public official. Aeding to the analysis of then Deputy
Attorney General Donald G. Alexander in an Opinssued in 1978, the chief
justification for prohibiting the Treasurer of Stdtom engaging in business is to ensure

that no other obligations “divert his attentionrfra full-time commitment to his job as

Treasurer” so that he may give his “full fidelity the position.” 1978 Me. AG LEXIS



329, *2; Op. Me. Att'y Gen. (December 1, 1978}ed inOp. Me. Att'y Gen. 2012-02.
This clear distinction between passive and actigness interests is true to the original
meaning, provides a bright line test, and is basteel by common sende.

Not surprisingly, Mr. Poliquin’s enterprises ars@feferred to as “businesses”
not only in the text of the propounded questions,ih numerous public documents and
the media.See, e.gRPhipp. Findingsat 1 (“an application for the expansion of the
business known as Popham Beach Club”). Mr. Paliguenterprises are clearly
“pusiness of trade or commerce.”

B. Mr. Poliquin is “engaged” in the business of the Pgham Woods
Condominiums and the Popham Beach Club

The second part of the analysis asks whether Migiio is actively “engaged”
in those businesses, and the answer is clearlyrafiive.

Real estate will not develop itself. In the busmef real estate development,
there must be a developer, and in the case of Roptiaods Condominiums and the
associated Popham Beach Club it is Mr. PoliquinndPoliquin alone who actively
plays that role. Likewise, a social club canngiand from a seasonal enterprise to a
year-round concern without someone to championdffatt. Again, Mr. Poliquin
actively played that role, conceiving of the expansapplying for a business permit
amendment, and actively shepherding the applicatimugh to approval. Throughout
this time he has remained involved in all but thetine decisions of the businesses. Op.

Me. Att'y Gen. 2012-02 at 2. It appears that neeofperson wielded authority or even

" This interpretation comports with the likely intef the drafters of Article V, Part 3, as
it seems improbable that they would have been lgreahcerned about a Treasurer of
State’s involvement in the purchase or sale ofgies (for example) yet indifferent to
his involvement in private banking or finance.
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had significant involvement in developing the bessm With respect to the
condominiums and the Club Mr. Poliquin was activehgaged and not a passive
investor.

To confirm this conclusion one need only ask whatidd be different had Mr.
Poliquin separated himself from the affairs of Bgham Woods Condominium
development and the Popham Beach Club when heofifick in January of 201%.
Without his active leadership, planning and advgdas business plan for the Club — a
key means of attracting purchasers for the condimmirtomplex — would have
screeched to a halt. Certainly the proposed expafi®m a seasonal enterprise for
condominium owners to a year-round social clulpfying customers would not have
occurred. No bills would have been paid sincelbreacontrols the accounts. No other
person had authority to make business decisionthéocompany or the Club. Only
caretaking staff would remain. Simply put, theibhass would no longer be what it is
today — a real estate development business antla slub reaching out to a broad new
potential customer base. While it is not cleat tha condominium development and
Club would have collapsed, it is clear that neitt®uld continue on its current trajectory
without the active involvement of the one persomwhs owned and directed the
enterprise from its inception to the present d@learly Mr. Poliquin has been actively

engaged in the business.

® Mr. Poliquin had been Treasurer of State for sewenths of his two-year term when he
approached the Town of Phippsburg about expantim@opham Beach Club.

° As noted by the Attorney General in his recentr@pi, Mr. Poliquin’s continued

involvement with his businesses contrasts withddxesions of Andrew Mellon,
appointed United States Secretary of the Treasut@?29, who at that time ceased to be

11



The Attorney General has reached the same conolusityising Mr. Poliquin on
February 10, 2012 that he should no longer actirenage these businesses while
serving as Treasurer of State:

[A]ny activities related to the active managemafrstock or other
ownership interests should be handled by thirdgrexs. . . [Mr. Poliquin]
should take steps to disassociate himself fronattiee management of
any of the entities in which he is invested and amtyties in which he is
the sole owner or principal or agent. Furthermbeeshould not appear
before any governmental bodies on behalf of estitiat he owns.

Op. Me. Att'y Gen. 2012-02 at 5 (emphasis added).

Finally, the conclusion that Mr. Poliquin is aclivengaged in business affairs is
implicit in the propounded questions themselveke first propounded question refers to
“mere ownership of business interests . . . .” Whethe House of Representatives
intended “mere ownership” to include only passiwamership is answered by the second
propounded question, which plainly is limited tspi@e ownership (asking the Court to
assume that “the Treasurer of State did not maaage/olve himself in the day-to-day
activities of such business interests or stockhe only discernible difference between
the two questions is that Question 2 explicitlyumsss that the Treasurer is not actively
involved in his businesses. Therefore Questionalikl be read to assume that the
Treasurer of State is actively involved in his Inesises. Any other reading yields

redundancy in the questions.

an officer or director of his companies. Op. M&'\AGen. 2012-02 at 1. Although he
did not divest his stock ownership, Mellon refralrfeom “giv[ing] his time or attention
to the active conduct of any incorporated busirieks.at 1-2. The federal prohibition
on the Secretary of the Treasury’s business aetvih effect in 1929 was “very similar”
to that in Article V, Part 31d.

12



2. Since the sitting Treasurer of State is actively wolved in the day-to-day
activities of his condominium development businesand the associated social
club, Question 2 propounded by the House of Represitives is a hypothetical
guestion and does not constitute a solemn occasion.

Question 2 asks the Court to assume that the “Tlireasf State did not manage or
involve himself in the day-to-day activities” ofshbusinesses. As set forth in detail
above, that assumption is counterfactual with resjgethe sitting Treasurer of State. He
is clearly involved in the management, leadergbignning and direction of both the
Popham Woods Condominium and the Popham Beach Club.

At some future date the Treasurer of State mayragphimself from the day-to-day
activities of his businesses, or a future Treasoir&tate may present a question of
passive business ownership. But that is not tee taday. Therefore this question does
not present a “concrete, certain, or immediatellpggblem.” Wagner v. Secretary of
State 663 A.2d 564, 567 (1995). Taken in context, @oa<? is “tentative, hypothetical
and abstract,Opinion of the Justice$23 A.2d 1258, 1261 (Me. 1993), and therefore not
a current controversy of “live gravity.” 709 A.2d 1185. Question 2 represents
precisely the kind of advisory request based oppmthetical situation that the Court has

rejected in the past. There is no reason forfareifit result here.
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Conclusion
For the reasons set forth above, Amici Curiae retfyéy request that this Court:

1. Find that during his tenure in office the Treaswk$tate has engaged in
“any business of trade or commerce” as such termmased in the Constitution of Maine,
Article V, Part 3, section 3; and

2. Find that Question 2 Propounded by the House ofé¥eptatives does

not present a solemn occasion.
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